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IN THE SEARCH FOR AUTHORITIES 


Nothing can take the 
place of a good digest 


McKinney’s 
New California 


Digest is a good digest 


because of the completeness 
with which the materials are 
collected, the clarity of its class- 
ification, the abundance of its 
cross-references, and the thor- 
oughness of its word index, it 
provides the indispensable tool 
to the searcher for the all fours 
case. 


BANCROFT-WHITNEY CO. 


200 McALLISTER ST. 137 NO. BROADWAY 
San Francisco Los Angeles 
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iT! YEAR’S LEGISLATION in- 
cludes, as usual, changes in the Penal 
Code, some of them to rectify and clarify 
jold sections; some needed changes, and 
/some pioneering and experimenting. It is 
unfortunate that some of the meritorious 
bills recommended by the Los Angeles Bar 
Association failed to become law, but, 
under all conditions, this was not a pro- 
‘pitious session for penal legislation not 
)strongly sponsored by some members of 
" Legislature. 








Section 19 is amended to provide a 
' penalty of imprisonment in the county jail 
| for not exceeding six months or a fine not 
"exceeding five hundred dollars, or both, 
for all misdemeanors for which no other 
‘penalty is provided. The former section 
‘did not apply to those misdemeanors not 
included in the Penal Code. 

Section 19a (new), limits imprisonment 
in the county or city jail, on conviction 
of a misdemeanor, or as a condition of 
probation, to one year. This provision, if 
‘valid, has the effect of reducing the maxi- 
}mum penalties of those misdemeanors, such 
contributing to the delinquency of 
iminors, which have penalties provided of 
limprisonment for periods in excess of 
one year. The section further provides 
jthat, if penal farms are established by 
}any county or group of counties or a state 
linstitution for long time misdemeanants be 
jestablished, defendants may be committed 
)thereto for any length of time within that 
Hspecified by the penal statute involved. 
|) The reason or logic of this section is not 
iclear. Its purpose seems to be that of re- 
lieving city and county jails from keeping 
/ prisoners for more than one year. As the 
section provides for conditions under which 
»the full penalty can be imposed there ap- 
pears no intent to reduce penalties. The 
section also makes possible the anomaly 
that greater penalties can be imposed in 
counties which establish penal farms than 
in counties which have no such institutions. 





Bas 






Bribe Penalties 


sy amendment to section 68 public 
ministerial officers, appointees and em- 
ployees, are punishable by from one to 
fourteen years for asking or receiving 





Penal Code Changes of 1933 


By Charles W. Fricke, Judge of the Superior Court 


bribes. Under section 67% the offeror or 
giver of a bribe to such officer, employee 
or appointee, is punishable only by the 
misdemeanor penalty of section 19, supra. 

Changes have been made in the penalties 
for the crimes of escape (Sec. 107, 106), 
assault with a deadly weapon (Sec. 245), 
kidnaping (Sec. 209), second degree burg- 
lary (Sec. 461), and extortion by force or 
threat (Sec. 520). 

Adultery of married persons (Sec. 269b) 
has been reduced from a felony to the 
grade of a misdemeanor. The amendment 
also provides “A recorded certificate of 
marriage or certified copy thereof, there be- 
ing no interlocutory decree of divorce, 
proves the marriage of a person for the 
purpose of this section.” The amendment 
here lies in the insertion of the word 
“interlocutory.” This amendment is ma- 
terial for interesting speculation. 

Section 374c (new) makes it a misde- 
meanor to shoot any firearm from or upon 
a public road or highway. 

Section 375, directed particularly at the 
depositing or discharging of “bombs” of 
any substance nauseating, irritating or in- 
jurious to person or property, has a new 
subdivision added providing a penalty of 
from one to five years in the penitentiary 
where the substance used is tear gas, 
mustard gas, or any compound or combina- 
tion thereof, or acid or explosive. The 
recent use of such material by racketeers 
here has made the addition timely. 


Lynching Defined 


Two new sections are directed at “lynch- 
ing.” Section 405a defines lynching thus, 
“The taking by means of a riot of any per- 
son from the lawful custody of any peace 
officer is a lynching.” Section 405b makes 
the penalty imprisonment in the state 
penitentiary “for not more than twenty 
years.” The word “riot” is defined in 
section 404 as “Any use of force or vio- 
lence, disturbing the public peace, or any 
threat to use such force or violence, if 
accompanied by immediate power of exe- 
cution, of two or more persons acting to- 
gether, and without authority of law, is a 
riot.” And we are talking of simplifying 
the law! 
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An amendment to section 461 adds the 
lalternative penalty of not exceeding one 
year in the county jail for second degree 
burglary. While hardly necessary. since a 
}county jail penalty could be worked out 
under the probation law, this amendment 
recognizes that, under our all inclusive 








) generally 


han 


burglary statute, many a technical burg- 
lary is really of misdemeanor grade. 

Section 476, punishing the making or 
uttering of fictitious bills, notes or checks 
has also been amended to permit a similar 
county jail penalty. As section 476 is 
hardly ever used, bad checks etc. being 
prosecuted under the forgery 
‘section (470) or the “check no funds” pro- 
vision (476a), there was no real need 
for the amendment. 

Section 506b punishing embezzlement by 

insurance agent, broker or solicitor 
has been entirely revamped, but nothing 
seems to have been added to the existing 
law covering such embezzlements. 

Section 537, relating to the defrauding 
of innkeepers, now includes furnished auto 
camps and, in addition to punishing the 
debtor guest who surreptitiously removes 
his baggage, includes the debtor guest who 
removes his baggage by force, menace or 
threats. 

The sale of a rebuilt automobile bat- 
tery unless so labelled is made a misde- 
meanor by a new section, 537f. 

New sections, 653c-1, relating to hours 
of labor on public works during the eco- 
nomic emergency, 653d retaining any part 
of the wages of employees on _ public 
work, and 653g charging or collecting a 
fee for registering persons for public 
work, too long to be presented here, were 
enacted. 


Unusual Punishment 


Cruel corporal or unusual punishment, 
or any treatment which would injure or im- 
pair the health of a prisoner, inmate or 
any person confined in any jail, prison, 
hospital or other public institution and 
specifically punishment “by use of the 
straight jacket, gag, thumb screw, shower 
bath or the tricing up of prisoners, in- 
mates or persons confined” received legis- 
lative attention and produced section 681 
which punishes these innocent diversions 
as a misdemeanor. Was this only a ges- 
ture or have some of our public custodians 





of inmates under their care been naughty 
again? 

A misdemeanor prosecutable in the Su- 
perior Court was heretofore barred by the 
statute of limitations (Sec. 801) unless 
an indictment was returned or an_ in- 
formation filed within one year after its 
commission. By amendment to the sec- 
tion a prosecution for such a misdemeanor 
may also be initiated by the filing of a 
complaint within one year after its com- 
mission. 

Fixing Bail 

A distinct change is made in the matter 
of fixing hail. A new section (815a) pro- 
vides that the magistrate shall fix the 
amount of bail at the time of issuing a 
warrant of arrest and shall endorse the 
amount of the bail on the warrant. Under 
amendments to other sections (822, 824, 
829, 1269a) the defendant must be re- 
leased upon giving bail in the amount so 
fixed if the offense is a misdemeanor. 
The principal effect of the legislation is 
that if the prisoner is taken: before a 
magistrate other than the one who issued 
the warrant, such magistrate cannot and 
does not fix bail but must admit the de- 
fendant to bail in the amount endorsed on 
the warrant. 

The provisions as to the oath of grand 
jurors has been changed by an amendment 
to section 903. Heretofore the foreman 
took the oath and the other grand jurors 
took an oath to observe the oath taken by 
the foreman. Under the amendment each 
member of the grand jury takes the full 
oath and to the former oath is added the 
agreement to support the Constitution of 
the United States and of the state of 
California and all laws in pursuance and 
conformity therewith. 


Transcripts 


Section 925 has been amended to re- 
quire that when an indictment has been re- 
turned the original transcript of the evi- 
dence upon which it was based and a copy 
for each defendant must be filed by the re- 
porter with the county clerk within ten 
days, a period which can be extended to 
not more than twenty days by order of 
court, and the county clerk is directed to 
deliver the original transcript to the dis- 
trict attorney, and a copy to each defendant 
or his attorney immediately upon receipt 


(Continued on page 22.) 
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The Federal Blue Sky Law 


By A. G. Fickeisen, of the Los Angeles Bar 
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HE FEDERAL SECURITIES ACT 

of 1933 is aimed primarily at sales 
of securities proposed to be made directly 
‘to the public, or indirectly to the public 
}through an underwriter. To safeguard the 
| purchasers against false or misleading rep- 
| resentations the Act provides for the filing 
Fof a “Registration Statement” in which are 
‘to be set forth all material facts which a 
pegiees investor should know. No se- 
curity so registered may be offered for sale 
in interstate commerce or by use of the 
(mails unless it is accompanied or preceded 
by a prospectus which must contain prac- 
tically all of the facts submitted in the 
‘registration statement. 

Under the provisions of the Act all of the 
information contained in or filed with any 
registration statement is to be made avail- 
able to the public under such regulations 
as the Commission may prescribe. Copies 
thereof must be furnished to every appli- 
cant at such reasonable charge as the Com- 
‘mission may prescribe. The statements 
contained in the registration statement may 
be untrue or misleading; but if they are, 
those responsible for such untruths, and 
their associates, may be stripped of their 
property, their reputations and their lib- 
erty under most drastic provisions relat- 
ing to civil liabilities and to penal of- 
ifenses. 


Registration Requirements 


Every security proposed to be offered 
ifor sale to the public by an issuer, under- 
iwriter or dealer, by the use of any means 
or instruments of transportation in inter- 
state commerce or of the mails, must be 
stegistered unless it is one expressly ex- 
sempted, or unless its offer for sale places 
jit among exempted transactions. 

The securities exempted are those is- 
sued or guaranteed by the United States, a 
state, a territory, District of Columbia, na- 
tional and state banks, etc.; notes, drafts, 
etc, having a limited maturity; those of 
religious, charitable and similar institu- 
tions, not operated for profit; those of com- 
mon carriers; those of certain types of 
building and loan associations and similar 
institutions; insurance policies; certificates 





issued by a receiver or trustee in bank- 
ruptcy, and other classes, of limited volume, 
which may be exempted by the Commis- 
sion. 

No registration is required where the 
issue is sold only to persons resident within 
a single state or territory, where the issuer 
of such securities is a person resident and 
doing business within, or, if a corporation, 
incorporated by and doing business within 
such state or territory. Under no circum- 
stances may an issuer offer to sell or sell his 
or its securities generally to the public un- 
less a registration statement is in effect, ex- 
cept in the event such securities fall within 
an exempted class. 


Public Protected 


An issuer may offer to sell and/or sell 
his or its securities in interstate commerce 
or by the mails without registration if such 
offer or sale is not made with or through 
an underwriter and does not involve a pub- 
lic offering. The reason for the exception 
is that the public, and not an individual in- 
vestor, is intended to be protected. 

No registration is required in connection 
with a transaction by any person other than 
an issuer, underwriter or dealer. Thus an 
individual may buy or sell outstanding se- 
curities for his own account whether such 
securities are registered or not. 


A broker (who is included in the defini- 
tion of the term “dealer”), may execute 
customer’s orders on any exchange or in 
the open or counter market. Such transac- 
tions are exempted from compliance with 
the registration provisions. But no so- 
licitation of orders may be made. 

The failure to designate as one of the 
exempted transactions the solicitation of 
orders by brokers,—even orders for the 
purchase or sale of securities withdrawn 
from public offering by the issuer for more 
than one year—may be pregnant with possi- 
bilities of litigation. 


Drastic Results 


The civil liability arising by reason of a 
false or misleading statement in a regis- 
tration statement is most drastic. If it will 
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not deter crooked promoters and cause 
honest men to pause, then a provision fix- 
ing capital punishment for the offense 
doubtless would prove to be ineffectual. 

The issuer is required to sign the regis- 
tration statement and is responsible for the 
truth of every statement therein, and in no 
instance may the issuer escape liability for 
an untrue or misleading statement. 

The other persons who are required to 
sign the registration statement, are the 
principal executive officer or officers, prin- 
cipal financial officer, comptroller or prin- 
cipal accounting officer and a majority of 
the board of directors, or persons perform- 
ing similar functions. 

All persons (in addition to the issuer), 
who signed the registration statement, the 
directors who did not sign, any partner, any 
person, who with his consent is named in 
the registration statement as being or about 
to become a director, every accountant, en- 
gineer or appraiser, or any person whose 
profession gives authority to a statement 
made by him who, with his consent had 
been named as having prepared or certified 
to the statement, report or valuation, and 
every underwriter with respect to such se- 
curity, may be held liable to any person 
who acquired one of the registered se- 
curities, for any false or misleading state- 
ment with respect to which his liability 
is asserted. The Act prescribes various 
defenses which may be interposed by a de- 
fendant (other than the issuer) to avoid 
such liability. 


Actions to Recover 


The plaintiff in the action may recover 
from any one or all of such persons the 
consideration paid by him for the security 
with interest thereon, less the amount of 
any income received thereon, upon the 
tender of such security, or, damages, if he 
no longer owns the security. 

The recovery may be made against such 
persons whether the security was acquired 
by the plaintiff on an original issue or by a 
subsequent transfer to him. The action to 
recover may be commenced within ten 
years oi the offer of the security to the 
public. 

The civil liability fixed in section 12 of 
the Act is directed against the seller only. 
The purchaser may recover from the person 
who sold a security to him, the considera- 
tion paid for such security with interest 


thereon, less the amount of any income re- 
ceived thereon, upon the tender of such se- 
curity, or for damages if the purchaser no 
longer owns the security. The cause of 
action arises if the security is one which 
should have been and was not registered. 
It may arise also in the sale of a security, 
whether an exempted one or not (unless it 
is a security issued or guaranteed by the 
United States, a State, a Territory, the Dis- 
trict of Columbia, a national or state bank, 
etc.), if it was sold by use of any means 
of transportation or communication in in- 
terstate commerce or of the mails by means 
of a prospectus or oral communication 
which included an untrue or misleading 
statement. If the purchaser knew of such 
urtruth, or if the seller can sustain the 
burden of proof that he (the seller) did not 
know, and in the exercise of reasonable 
care could not have known of such untruth, 
the seller, defendant in the action, will 
prevail. 

The Act does not provide for: 

The issuance of any permit, license or 
certificate. 

The kind, class or character of securities 
to be issued. 

Fixing the price or the terms upon which 
securities may be sold. 

The regulation of the selling cost of se- 
curities. 

The licensing or qualification of brokers, 
dealers, underwriters or agents. 

Any limitation upon the issuance of pro- 
motion shares. 

Any prohibition against the issuance of 
securities of a speculative character. 

The filing of a registration statement in 
connection with the sale of securities of 
any kind, anywhere, by any means if the 
sale does not involve a public offering and 
is not made with or through an under- 
writer. 

The filing of a registration statement in 
connection with the sale of securities of 
any kind, anywhere, by any means if the 
person (an individual, a corporation, 4 
partnership, an association, a joint stock 
company, etc.) in the transaction is not af 
issuer of, an underwriter of or a dealer 
in such securities. 

Minimum of Restraint 

The Commission is striving to make the 
provisions as flexible as will be compatible 
with the intent to protect the investing 
public against false or misleading state 
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ments, and to impose a minimum of re- 
straint and expense upon legitimate enter- 
prise. 


It is probable that corporate issuers will 
restrict the small to the 
residents of the state in which the cor- 
and transacts its 
Only those issues too large for 
local absorption will be registered. This 
will have the tendency to place with each 
state the problem of financing its own en- 
terprises. 


sale of issues 


poration was created 


business. 


Nothing in the Act obviates the necessity 
of having an issuer of securities comply 
with the provisions of the blue sky law of 
any state in which such securities may be 
offered for sale. It is conceivable that the 
expense, inconvenience and delay incident 


to qualification under the various state laws, 


) as well as registration under the federal 


law may prove to be burdensome. 


If the Federal Securities Act proves ef- 
fective in eliminating misinformation and is 
so administered as to gain public approval 
the result may be the adoption by the vari- 
states of a uniform securities act. 
Such uniform securities act might be pat- 
terned after the Federal Securities Act and 
provide for the same type of registration 
statement as is now required to be filed 
under its provisions. Thus in the intra- 
state marketing of securities to the public 
by a domestic corporation the investor 
would be able to obtain the same degree of 
authentic information as he may now ob- 
tain under the Federal Securities Act re- 
garding interstate public offerings. 


ous 


After all should it be the policy of gov- 
ernments to control or direct investment of 
private funds? If laws are made and en- 
forced to provide investors with dependable 
facts relating to securities offered for sale 
to the public has not the duty of the gov- 
ernment been performed? 
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CLAUSE familiar to lawyers and lay- 

men alike in promissory notes, con- 
tracts, bonds, and other obligations, both 
public and private, is “payable in gold coin 
of the United States of America of the 
present standard of weight and fineness,” 
or “of the present standard of value,” or 





merely “payable in United States gold 


coin.” 


oN 


» money, 


A subject of frequent discussion is 
' whether Congress has power to nullify, 
directly or indirectly, the gold clause in 
existing contracts or to prohibit the in- 
sertion in future contracts of a provision 
for payment in any specified form of 
whether metallic coin or paper 
currency. 

It is not the purpose of this article to 
comment favorably or unfavorably upon 
anything that economic or monetary ex- 
perts have said, or upon any of the argu- 
ments either supporting or opposing the 
gold standard, but to consider solely the 
legal phase of the question, and this only 
iby reviewing the decisions of the courts 





aon. 


) Court 


ke the subject. 


Legal Tender Acts 


} After the passage of the Legal Tender 


' Acts of 1862, the validity of the gold clause 
| and the power of the courts to render judg- 
ments payable in gold coin was reviewed 
by the courts of last resort in many states. 
The decisions of the state courts were not 
in accord. Some held that contracts pay- 
able in gold, executed prior to the pas- 
sage of the Legal Tender Acts, should be 
sustained and judgments made payable in 
gold, while some held that the statutes 
abrogated the gold clause, and one, at 
least, declared the statute to be unconsti- 
tutional. These decisions will not be re- 
viewed as they are of value historically 
only, since the U. S. Supreme Court, in 
1868, definitely determined the question 
by reversing the decision of the New York 
of Appeals (Rodes v. Bronson, 
(1866), 34 N. Y. 649), in which it was 
held that the parties to a contract were 
presumed to have contracted in full knowl- 
edge that Congress had power to authorize 
the issuance of paper money and to declare 





The Gold Clause in Contracts 


By Emmet H. Wilson, Judge of the Superior Court 


it a lawful tender in payment of pre- 
existing debts, and that such power could 
not be restricted or evaded by the pro- 
vision in the contract making it payable in 
metallic money. 


Gold Clause 


This case was decided by the U. S. 
Supreme Court under the title of Bronson 
v. Rodes (1868), 74 U. S. (7 Wall.) 229, 
19 L. Ed. 141, reversing the New York 
court. The Supreme Court held that the 
express stipulation for payment in gold and 
silver coin was placed in the contract in 
order to guard against the possibility of 
loss through an attempt to force the ac- 
ceptance of a fluctuating and perhaps irre- 
deemable currency in payment; that there 
was no necessity in law for such a stipu- 
lation, for at the date of the contract no 
money, except gold and silver money, had 
been made a legal tender; that the contract, 
without any stipulation to such effect, 
would have been payable only in gold 
and silver coin; that it was to be paid, in 
all events, in coined lawful money. 

After going into the history of the coin- 
age statutes, the court said that the mi- 
nuteness in the regulation of coinage indi- 
cated the intention of Congress to give a 
sure guaranty to the people that the coins 
made current in payments contained the 
precise weight of gold or silver of the pre- 
cise degree of purity declared by the stat- 
ute. A contract to pay a certain number 
of dollars in gold or silver coins is, in 
legal import, nothing else than an agree- 
ment to deliver a certain weight of stand- 
ard gold, to be ascertained by a count of 
coins, each of which is certified to con- 
tain a definite proportion of that weight. 
It is not distinguishable in principle from 
a contract to deliver an equal weight of 
bullion of equal fineness. It is distinguish- 
able, in circumstance, only by the fact that 
the sufficiency of the amount to be tendered 
in payment must be ascertained, in the 
case of bullion, by assay and the scales; 
while in the case of coin it may be ascer- 
tained by count. The court held that an 
express contract to pay coined dollars could 
be satisfied only by the payment of coined 
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dollars, and that such a contract is not a 
“debt” which may he satisfied by a tender 
of United States notes. 


Rent in Gold 


The contract in the case of Butler v. 
Horwitz (1868), 74 U. S. (7 Wall.) 258, 
19 L. Ed. 149, provided for the payment 
of rent in gold of a stated weight, and 
“other gold and silver at their present 
weights, and rates established by Act of 
Assembly.” The court stated that the ob- 
vious intent of the contract was to secure 
payment of the rent in gold and silver and 
thereby to avoid the fluctuations to which 
the currency of the country, in the days 
which preceded and followed the establish- 
ment of our independence, had been sub- 
ject, and also all future fluctuations inci- 
dent to arbitrary or uncertain measures of 
value, whether introduced by law or usage; 
that such intent as to contracts for payment 
in coin warranted the inference that it 
was the understanding of the parties that 
such contract should be satisfied, whether 
before or after judgment, only by tender 
of coin, while the absence of any express 
stipulation as to manner of payment gen- 
erally warranted the opposite inference, 
to-wit, an understanding between parties 
that such contracts might be satisfied, be- 
fore or after judgment, by the tender of 
any lawful money. The court held that 
when it appeared to be the clear intent of 
a contract that payment or satisfaction 
should be made in gold and silver, damages 
should be assessed and judgment rendered 
accordingly. 


Coined Dollars 


In the case of Dewing v. Sears (1870), 
78 U. S. (11 Wall.) 379, 20 L. Ed. 189, 
the contract was payable in gold. Judg- 
ment was entered in the lower court for 
an amount in treasury notes, equal in mar- 
ket value to the amount of coined gold 
payable under the contract. The court, on 
the authority of the Bronson and Butler 
cases, reversed the judgment and ordered 
judgment to be entered for coined dollars 
and parts of dollars instead of treasury 
notes. 

In Trebilcock v. Wilson (1872), 79 U. 
S. (12 Wall.) 687, 20 L. Ed. 460, the 
promissory note was payable in specie. The 
court said that the use of the terms, “in 
specie,’ did not assimilate the note to an 
instrument in which the amount stated was 


payable in chattels; as, for example, to a 
contract to pay a specified sum in lumber, 
fruit, or grain. Here the term “in specie” 
is merely descriptive of the kind of dollars 
in which the note is payable, there being 
different kinds in circulation, recognized 
by law. It means that the designated num- 
ber of dollars in the note shall be paid in 
so many gold or silver dollars of the 
coinage of the United States. It has ac- 
quired this meaning by general usage 
among traders, merchants, and _ bankers, 
and is the opposite of the term “in cur- 
rency,” which is used when it is desired 
to make a note payable in paper money. 
The latter term, “in currency,” means that 
the designated number of dollars is pay- 
able in an equal number of notes which are 
current in the community as dollars. The 
court further stated that the Legal Tender 
Act was not intended to interfere with 
existing or subsequent contracts, payable 
by their express terms in specie. 

In the case entitled The Emily B. Souder 
v. Pritchard and Beatty (1873), 84 U. S. 


(17 Wall.) 666, 21 L: Ed. 683, advances} 


in gold were made to the master of a 
steamship in a foreign port and drafts on 
the owners of the ship in New York 
showed that payment was to be made in 
gold. A decree for the amount due, to be 
paid in gold, was upheld, citing the Bron- 
son and Trebilcock cases. 


Legal Tender Notes 


The judgment in the case of Thompson 
v. Butler (1877), 95 U. S. 694, 24 L 
Ed. 540, was for the sum of $5,000, “in 
coin.” The appeal was dismissed because 
the court did not have jurisdiction if the 
sum or value of the matter in dispute did 
not exceed $5,000. The court stated 
that one owing a debt might pay it in gold 
coin or legal tender notes of the United 
States, as he chose, unless there was some 
thing to the contrary in the obligation out 
of which the debt arose. The judgment 
in this case was for coined money, which at 
the time it was rendered and at the time 
of the decision, was worth more in the 
market as merchandise than paper money; 
but the jurisdiction of the Supreme Court 
was determined by the amount of money 
to be paid and not the kind. 

The obligation sued on in Gregory v. 
Morris (1878), 96 U. S. 619, 24 L. Ed 
740, was secured by a mortgage and was 
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for the payment of gold coin. The court 
refers to the statement in Bronson v. Rodes 
that such an-agreement was to deliver a 
certain weight of standard gold, to be 
determined by a count of coins. Here, 
however, the suit was not upon the con- 
tract for the recovery of the amount to 
be paid, but was, in effect, for damages on 
wrongful detention of the 
property mortgaged to secure the debt. It 
was held that an instruction to the jury 
would have been improper to the effect 
that no contract to pay a certain number 
of dollars in gold could be enforced, as 
such would have been in conflict with Bron- 
son v. Rodes. The court instructed the 
jury that if they found the contract was 
to pay a certain sum of money in gold, 
they should compute the difference between 
gold and currency, and render their verdict 
in dollars and cents in currency. It was 
held that.there was no error in this instruc- 
tion. 


account of 


Gold or Silver 


The contract under consideration in 
Maryland v. Baltimore & O. R. R. Co. 
(1874), 89 U. S. (22 Wall.) 105, 22 L. 
Fd. 713, was not payable in gold. The 
court said that when the contract was made, 
payment in coin was the only mode of pay- 
ment recognized by law and, doubtless, 
the expectation of the parties was that the 
debt would be discharged in coin; so 
natural was this expectation that it was 
not thought necessary to provide against 
the contingency of the debt’s becoming 
payable in anything else than coin; that a 
debtor might pay his debt with legal tender 
notes only when his contract did not specify 
that payment should be made with coin; 
a contracting party might not only have 
promised to pay, but he might have de- 
fined the medium of payment; he might 
have undertaken to discharge his obliga- 
tion by payment in gold or silver, and if 
he had so undertaken he would be held 
to his contract as specifically made. 

Also in the case of Juilliard v. Green- 
man (1884), 110 U. S. 421, 28 L. Ed. 
204, the court had under consideration a 
contract not payable in gold. The court 
upheld the constitutional power of Con- 
gress to make the treasury notes of the 
United States a legal tender in payment of 
private debts in time of peace as well as 
in time of war. In the course of the 
opinion the court said: “A contract to pay 


a certain sum in money, without any stipu- 
lation as to the kind of money in which 
it shall be paid, may always be satisfied by 
payment of that sum in any currency 
which is lawful money at the place and 
time at which payment is to be made.” 
Thus the court clearly implied an adher- 
ence to the doctrine of the previous cases 
that the Legal Tender Acts did not apply 
where there was an express agreement to 
pav in a specified kind of money. 

The cases herein discussed have not been 
overruled, notwithstanding statements by 
certain text writers that the same were 
overruled by the Legal Tender Cases, Knox 
v. Lee (1871), 79 U. S. (12 Wall.) 457, 
20 L. Ed. 287; Dooley v. Smith (1872) 
80 U. S. (13 Wall.) 604, 20 L. Ed. 547; 
Norwich, etc. v. Johnson (1873), 82 VU. S. 
(15 Wall.) 195, 21 L. Ed. 178. These 
cases did not involve contracts payable in 
gold or in any particular kind of money. 
They decide nothing more than that the 
Legal Tender Acts were constitutional as 
to contracts generally and not as to con- 
tracts payable in gold. In fact, the cases 
cited in this article that were decided sub- 
sequently to the Legal Tender cases ad- 
hered to the rule that if a contract was 
payable in gold the judgment should re- 
quire payment in gold. 


CURBING UNLAWFUL PRACTICE 


SHORT TIME AGO the Justices of 

the Supreme Judicial Court of Massa- 
chusetts, answering questions propounded 
by the Senate, gave it as their opinion, 
(279 Mass. 607) that “No statute can con- 
trol the judicial department in the perform- 
ance of its duty to decide who shall enjoy 
the privilege of practicing law.” 

Commenting on this opinion, the Boston 
Bar Association Bulletin says: “It would 
seem to follow that no statute can control 
the judicial department in the performance 
of its duty to decide what constitutes the 
practice of the law. Otherwise, the Legis- 
lature could sweep the bar away: by simply 
enacting that the giving of legal advice 
and the trial of cases shall not be held to be 
practicing law.” 

Doesn’t it also follow that if the Bar, 
with the cooperation of the Bench, would 
bring about the adoption of a rule of court, 
it could put a stop to a great deal of the 
abuses complained of? 
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Catechumenal Counsellors Concentrate Capabilities 


HE PAST MONTH, although one of enervating weather and energizing 
vacations, has been a period of sedulous activity for the members of the 
Junior Barristers of the Los Angeles Bar Association. At a dinner meeting 
held in the Rosslyn Hotel on September 14th the chairman of the various 
committees made reports of the progress of their assignments and the re- 
sulting story of diligent industry was indeed gratifying to the hearers thereof. 


Kenneth Chantry reported that his Committee on Co-ordination with the 
Public Defender had visited the night court, conferred with several judges, 
and had come to the conclusion that rather than submit a rotating roster of 
volunteer counsel to assist in handling the press of prosecution, better results 
would be obtainable by presenting a resolution of the Bar Association to the 
City Council suggesting the employment of a special deputy public defender 
for night court cases. 


Grant Cooper announced that his committee on State Bar Convention 
Arrangements had investigated the possibilities of providing joint accommoda- 
tions for a group of L. A. Junior Barristers at Del Monte and suggested that 
as many members as could conveniently do so take advantage of the oppor- 
tunity of attending the convention in a body in order to make a favorable im- 
pression upon the delegates from other portions of the state. 


Arch Tuthill informed the gathering that his Committee on Legal Clinic 
Service had met with Prof. Leon T. David of the University of Southern 
California School of Law and that plans were being formulated whereby 
the immense burden of charity work undertaken by the S. C. Legal Clinic 
could be lightened somewhat by the help of certain Junior Barristers whose 
magnanimous eagerness to give service at no cost is comparable only to their 
covetous desire to obtain experience at any cost. 


President Jack W. Hardy called attention to the fact that the Junior 
Barrister Legal Article Competition was open until October 10th for more 
entries and emphasized the amount of interest evinced by bench and bar in 
the successful completion of this contest. 


The feature of the meeting was a most enlightening discussion of Consti- 
tutional Rights as Affected by the National Recovery Act. The speaker, Prof. 
Charles Grove Haynes, being an authority of international renown, presented 
his topic in a forceful and entertaining manner, and the Junior Barristers 
were unanimous in their acclaim that the evening was one of unqualified 
oblectation. 


GEORGE KEEFER. 
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“Medical Testimony and Insanity” 


By Clifford A. Wright, M.D., of Los Angeles 


HILE AS EARLY as the fourteenth 

century a physician was occasionally 
called to act as an assessor or assistant to 
the court on occasions which involved med- 
ical conditions, it was much later, perhaps 
in the fifteenth or sixteenth century that 
he was used as a sworn witness before the 
jury, and not until early in the nineteenth 
century that forensic medicine assumed any 
great importance in legal matters. Just 
when medical testimony became definitely 
concerned in cases involving insanity is not 
known. 

In medieval times the plea of insanity 
was not recognized as legal defense and 
later when it was acknowledged as a legiti- 
mate plea before the court, it was only so 
considered in the most restricted sense. 
Later, the limitations were broadened until 


| now the plea of insanity is frequently used 


as a defense for crime, particularly murder, 
and in some instances rightfully so, for 
many of these individuals who commit the 
more serious crimes are mentally abnormal. 
Under our present law the jury which 
passes final judgment is entitled to hear as 
witnesses, experts in the subject under con- 
sideration including medical testimony and 
particularly that relating to insanity. 


Medical Testimony 


It is my purpose in this paper to discuss 
some points of medical testimony as they 
pertain to insanity, purely from the stand- 
point of the physician, featuring, perhaps, 
the medical aspects of some of the ques- 


| tions more definitely than the legal. In 


considering expert testimony as it pertains 
to insanity, it is necessary to discuss its 
relation to individuals alleged to be insane, 
as well as to those occasions where the 
defendant in a criminal case, frequently 
murder, has plead “not guilty by reason of 
insanity”. Regarding those accused of 
being insane, a few figures wil! indicate the 
importance of this subject. 

There are approximately 850,000 hospital 
beds in the United States; 59 percent of 
these are occupied by insane patients. One- 
sixth, or 16 per cent of all are occupied by 
dementia praecox patients. The care of 
dementia praecox in the United States has 
been estimated to cost one million dollars 


per day, and this is only one type of in- 
sanity. 


Startling Figures 


In California, the state hospitals for the 
insane have a population of approximately 
17,500 patients, and in our own county, 
during the last fiscal year, 3.404 of these 
unfortunate individuals were admitted to 
our psychopathic hospital. Of these, 1,433, 
or well over one hundred per month, were 
committed. Many of the rest were placed 
in sanatoria, or taken care of on parole 
and, of course, some were dismissed. 

In this state, in order for an individual 
suspected of being insane to have the 
proper supervision other than in a private 
sanitarium, in fact to be legally taken care 
of, he must have a complaint signed against 
him, citing him to appear in the superior 
court. This complaint is frequently signed 
by some member of his family. After the 
complaint is signed he is arrested as any 
criminal would be, and is brought to the 
psychopathic hospital, frequently in man- 
acles. Here he is under lock and key, in 
every sense of the word a prisoner. He is 
arraigned, and in due time brought to court 
for trial. Imagine reading an arraignment 
to a man with manic-depressive insanity 
who is screaming and crying and laughing 
alternately, who, because he tried to get 
out the window or tear up his bedding, has 
had to be tied hand and foot to his bed. 


Court Procedure 


This is the procedure, however, followed 
in.cases in which insanity is charged. In 
the court he appears before a superior 
court judge and two psychiatrists, whose 
duty it is to advise the court of their 
opinion of this individual’s mental condi- 
tion. The court hearing in these cases is 
a more or less informal investigation into 
the mental status of the accused. A deci- 
sion is made as to whether or not he is 
insane, and if insane, as to his placement, 
either in a state institution or sanitarium. 

If an individual is declared insane and 
committed to one of the state institutions, 
though he may be practically raving mad, 
or a most dangerous paronoiac with fixed, 
systematized delusions of persecution, he 
may, at any time within five days, ask for 
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a jury trial which must be granted him. 
This trial is held in the superior court, and 
requires the attendance of a judge, a repre- 
sentative of the District Attorney’s office, 
and usually the Public Defender (for fre- 
quently these people are unable to hire 
counsel) as well as the testimony of the 
two members of the Lunacy Commission 
who sat at his original hearing. This hear- 
ing is a jury trial and in order to qualify 
for such a case a juryman must certify 
that he has never had an insane person in 
his family, and that he knows nothing 
about insanity. Yet the jury is expected to 
judge expert testimony in regard to the 
patient’s mental condition. 
Frequent Dismissals 

There is usually no real controversy here 
as far as medical experts are concerned, 
for seldom does the patient attempt to ob- 
tain expert medical witnesses. In many 
instances lay people are called to testify on 
either one side or the other, to give their 
opinion as to the man’s sanity. Usually the 
jury pays more attention to the testimony 
of a layman than of a doctor. Even with 
the strongest testimony, the jury frequently 
dismisses these cases. Just recently the 
deputies from the District Attorney’s office 
have been coached to ask doctors what 
compensation they receive for testifying, 
and when they state, as is the case, that 
they receive none, it has had a very marked 
influence for good on the jury. Also the 
medical men have found it quite an ad- 
vantage in getting commitments in proper 
cases to testify that this patient needs care, 
and that it is not right to deprive him of 
treatment for his illness, for after all this 
condition is an illness as much as typhoid 
fever or pneumonia. On no occasion would 
a jury of twelve laymen be asked to decide 
whether or not a man had typhoid fever, 
but according to our procedure they are 
asked to decide whether or not he is men- 
tally sick. 

Remedial Legislation Defeated 


The doctors, with several thousand other 
citizens of California who are interested in 
the welfare of the unfortunate insane, tried 
to influence the passage of Assembly Bill 
539, designed to remedy this sad state of 
affairs. The bill provided for the qualify- 
ing of a definite number of medical men, 
two of whom would be able to examine the 
patient at his home or in a private sani- 
tarium or hospital, and upon their opinion, 


the court could commit the patient to a 
state institution, place him in a sanitarium, 
or otherwise as recommended by the phy- 
sicians. This would make unnecessary his 
detention in the psychopathic ward or his 
examination in court at the County Hos- 
pital. It was provided that jails were no 
longer to be used to house alleged insane 
patients during or pending their examina- 
tion, and arranged that the transportation 
of these unfortunate individuals to the state 
hospital would be accomplished by attend- 
ants of the state institution instead of 
sheriffs and their deputies as is now the 
usual plan. 


This bill was defeated largely through 
the influence of the California Sheriffs’ 
Association; ostensibly for the reason that 
the counties would be put to great expense 
if the use of jails for the detention of 
mental patients pending commitment was 
abolished, but in reality, I am told, they 
opposed its passage because of that section 
which provided that the function of trans- 
portation of mental patients to state hos- 
pitals would be assumed by attendants from 
the state hospitals, thus depriving the 
sheriffs of the fees paid by the state for 
the exercise of this function. A modified 
bill was finally passed, but was vetoed by 
Governor Rolph. This was supposedly done 
in the hope that the proponents and op- 
ponents might get together and draft a 
more suitable bill. 

The management of insane people or 
those suspected of insanity should be en- 
tirely in the hands of medical men, with 
only enough supervision by the court to 
make it legal. 


Hypothetical Questions 


Many insurance cases where legal action 
is necessary require the services of medical 
experts. Here we usually find medical 
men of equal standing on opposite sides of 
the question. Frequently the insurance 
carriers are represented by men who are 
under salary to them, and who of course 
feel influenced in their judgment of the 
patient’s condition. Not infrequently in 
these cases the question of mental stability 
or insanity is of importance and a medical 
man is requested to express his opinion as 
to the type of mental disturbance, the 
length of time it is apt to incapacitate the 
individual, and is frequently asked to ex- 
press his opinion as to how long the patient 
has probably been insane. This testimony 
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is brought out by means of direct exam- 
ination or quite frequently by use of the 
hypothetical question. While the hypo- 
thetical question is probably helpful in 
bringing out some particular type of evi- 
dence, with a medical witness it is entirely 
unsatisfactory. 

Let me quote from William P. Stephen- 
son, Judge of the Common Pleas Court, 
Adams County, Ohio’: “The hypothetical 
question is the bug-bear of doctor, lawyer, 
and judge, and there is no real reason for 
i The lawyer is often to blame because, 
first, it may lack intelligence; second, be- 
cause he, through his zeal, will include in it 
some premises, when no testimony has been 
introduced tending to prove them. The 
doctor sometimes makes the mistake of at- 
tempting to answer these unintelligible 
questions—the judge makes the mistake 
sometimes of permitting a question to be 
asked and answered—when out of a ques- 
tion of 10,000 words there may be a 
premise of 10 words upon which no testi- 
mony has been introduced’’. I am informed 
that it took one attorney practically an 
entire court day to read his hypothetical 
question, and the medical witness was ex- 
pected to answer “Yes” or “No”, or “sane” 
or “insane”. 


Evidence Rules Hamper 


The rules of evidence make it very hard 
to bring out a straightforward statement 
of the reasons why a doctor has made up 
his mind that the patient is insane. Any 
physician who has had experience with in- 
sanity makes use of every particle of infor- 
mation he can acquire in forming his deci- 
sion, and can usually give it in court if 
allowed to. In one recent insurance case 
where the guardian of an insane man was 
suing the United States Government on an 
insurance policy, a doctor was put on the 
stand who had been associated with one of 
our state institutions. Fourteen years be- 
tore, he had made an examination of the 
plaintiff ; following the usual procedure of 
the hospital, he made the examination, tak- 
ing a few notes, and later at the record 
office, dictated his findings to a stenog- 
tapher who in turn typed them on the 
man’s history sheet. As I say, this was 
the usual procedure in the hospital and one 
that is practically always followed in a 


physicians’ office. Upon being sworn in 
and qualified as an expert witness, he was 
asked if he remembered examining the 
plaintiff. He gave the only answer he 
could: that, independent of a record he 
did not remember, but he had the record 
to show that this examination was made. 
Remember that the examination had been 
made fourteen years before, and that this 
patient was just one of the many whom 
this doctor was called on to take care of. 
Because the record which he brought into 
court was not in his own handwriting, he 
was prevented from giving any testimony 
whatever, and that part of the official hos- 
pital record could not be used; the attorney 
for the plaintiff had to dismiss him from 
the stand. 

The line of expert testimony which 
brings by far the most attention to the 
medical man and perhaps the most dis- 
repute is in connection with criminal cases, 
particularly where the defendant has put 
in a plea of not guilty by reason of in- 
sanity. Under such a plea, of course, it is 
imperative for the jury to decide whether 
the defendant is sane or insane, and under 
our California law, where each side is 
allowed to hire one or more alienists we 
consequently see, unless by chance the 
patient is obviously insane, the unsatisfac- 
tory spectacle of medical men with appar- 
ently equal ability taking directly opposite 
sides of a question. 


Conflicting Testimony 


Most medical men are quite sensitive to 
the fact that we come in for considerable 
criticism in this regard. If the alienists 
did not differ in opinion the lawyers on the 
two opposing sides would not hire them, 
and in border-line cases at least, some dif- 
ference of opinion is not unexpected. Un- 
doubtedly, as in any other profession, there 
are honest medical men who will testify to 
the best of their ability. However, all 
groups have those who will be influenced 
by the money to be gained. This conflict 
of testimony is at least partially due to the 
rules governing the taking of evidence, 
particularly expert testimony, as it is almost 
impossible for the medical man to give the 
highest grade of testimony under the 
present criminal code. 


(The second and final installment of Dr. Wright's article will appear in the October Bulletin.) 


1STEPHENSON, WILLIAM P.: 


Jurisdiction in Medicine: 


The Doctor as an Expert Witness. 


The Ohio State Medical Journal, Vol. XXII: 139-141 (Feb.) 1926. 
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Selecting Judges 


By Ewell D. Moore, of the Los Angeles Bar 








oo METHOD of selecting judges is being earnestly considered by Bar 
The most active and aggressive of these is 
The California State Bar, as is well 


Associations in several states. 


probably the Cleveland Bar Association. . 
known, has succeeded in having the Legislature approve a resolution permitting | 
the people to vote on a Constitutional Amendment, applicable to counties having 
more than 200,000 population, which, if adopted at the 1934 election, will set up 
a board that will nominate judges in such counties. 

One of the strongest and most interesting statements on the subject of 
selecting judges is that of John W. Davis, of New York, recently delivered 
on a radio national broadcast in the Law Series sponsored by the American 
Part of Mr. Davis’ speech is given here. 


Bar Association. 











in 


tional 


Excerpts from address by John W. Davis, 
the Law Series sponsored by the Na- 
Advisory Council on Radio Educa- 


tion: 


And here sits the judge, like the um- 
pire of the game, sometimes with and 
sometimes without the help of a jury, 
to decide whether you are within or 
without the rules. Rather an important 
person, I should say, for your life or 
your liberty, your property, your repu- 
tation, your personal and domestic hap- 
piness—all may hang on his decision, 
whether it be right or wrong. 

Now there should not be much doubt 
about the kind of man we are willing 
to entrust with this tremendous power. 
Certain qualities every one must wish 
him to possess. Let me mention some 
of the more obvious. First I should 
put honesty, absolute, unflinching, un- 
approachable honesty; an honesty which 
puts him above all suspicion of being 
reached by any considerations of per- 
sonal gain or personal advantage. 

Next in order after honesty, I would 
place courage. That was a fine thing 
that happened the other day in Iowa 
when the mob took Judge Bradley off 
the bench and even with the rope around 
his neck he refused to give them any 
answer other than that he would do 
justice between man and man accord- 
ing to the law. A real man and a real 
judge that, with both physical and moral 
courage. It reminded me of Lord 
Coke’s defiance of James the First. Few 
judges fortunately are called on to face 


bodily danger, but the rare quality of! 
moral courage every real judge must 
have at his command. 


Granted that he is honest and cou- | 
rageous, a judge must also be just, im-} 
partial, fair. This goes down into his 
own nature and calls on him to be 
master of his prejudices and passions. 
It presupposes a willingness to fully] 
hear both sides of every cause, to with-| 
hold judgment until the full story has | 
been told and then to decide without fear 
or favor as right and justice may re-} 
quire. 

And, finally, the judge must be both | 
learned and industrious; and I say both 
learned and industrious, for he can 
hardly be the one without the other. 
Lord Chancellor Lindley, I think it was, 
who used to say somewhat humorously } 
that when he had a judge to appoint 
he picked out a man who was by nature 
a gentleman, and if he happened to know 
a little law so much the better. No 
doubt he counted honesty, courage, fair- 
ness and courtesy among the qualities 
indispensable to a gentleman, as indeed’ 
they are. But if put to it, he would 
have been the last to deny that the bench 
is no place for ignoramuses. One who 
is called on to apply the science of the| 


law must know the rules he is called on! 


to apply. Indeed, some may say that 
learning should be put first in the list? 
of qualifications. I have deliberatelyf 
put it last, because industry and the help 
of a diligent bar can supply learning, 
but only God and a good upbringing 
can give the other essential virtues. . 
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The System of Selection 


What system gives the better oppor- 
tunity to weigh the fitness of a possible 
candidate or nominee; what calls into 
play the best informed judgment; what 
produces, in the light of experience, the 
largest percentage of competent judges? 

Broadly speaking, the choice under 
our practice lies between appointment 
by the Executive, the President or the 
Governor, as the came may be, and 
direct election by the people. All the 
Federal judges, we as know, have been 
appointed by the President, with the 
advice and consent of the Senate, since 
the year 1789. Some appointments, no 
doubt, have been unfortunate, but Ameri- 
can history is adorned by the long and 
honorable roll of those who have mounted 
to the bench by this means. In seven 
of the States today—Massachusetts, New 
Hampshire, New Jersey, Delaware, 
Maine, Connecticut, and Mississippi— 
judges are appointed by the Governor, 
and in Florida, I believe, some of the 
judges are appointed by the Governor 
and others are elected by the locality. 
In four States—Vermont, Virginia, 
South Carolina, and Rhode Island—the 
choice is made by vote of the State 
Legislatures. In the remaining thirty- 
six, judges are elected by the direct vote 
of the people; so that numerically no 
doubt, more judges are elected than 
appointed in the confines of the United 
States. This may lead some persons 
to think that the election of judges is 
the usual and customary thing. But so 
far is this from being true that it has 
been stated on what I believe to be 
good authority that the only other place in 
the civilized world where this function is 
discharged by popular vote is in some 
of the cantons of Switzerland. Else- 
where they are unwilling apparently to 
take the risks involved. Indeed they 
can hardly understand how we dare to 
do so. 


The Risks Involved 


I repeat that phrase—the risks in- 
volved—for that there are great risks 
in choosing justices by count of ballots 
at a general election no observant person 
can doubt. There is the risk that 
nominations will be dictated by political 
machines solely for political reasons, or 


as a matter of barter and trade in return 
for services rendered. The risk that a 
man whose obvious unfitness would de- 
feat him if he stood alone will be swept 


into office along with his ticket. The 


risk that the best hand-shaker, back- 
slapper or baby-kisser will outstrip his 
better qualified but more dignified rival 
in the race for public favor. The risk 
—the very real risk, in case of a hoped 
for re-election—that the judge will trim 
the sails of his judgments to catch the 
popular breeze or curry support from 
the political powers. Where judicial 
nominations are made by a convention 
of delegates chosen for the purpose, 
there is some slight protection against 
the selection of a man notoriously unfit. 
At least there is some one to be blamed 
for an unwise choice. But where nomi- 
nations are made by popular primary— 
a device which has done more injury to 
the public service than any experiment 
ever attempted—the risks are simply 
doubled. One would not choose a sur- 
geon to save his life or a lawyer to 
rescue his property simply by counting 
noses as they pass along the street; and 
yet both life and property are subject to 
the wisdom of the judge. So far as the 
primary system is concerned, its vice can 
be summed up in a sentence—that while 
it gives to the people the apparent right 
of choice, it deprives them utterly of 
the power of selection. 


Quite naturally the men who know 
most about a candidate for the bench, 
his character and his qualifications are 
his brother lawyers. Neither his virtues 
nor his shortcomings can be hidden from 
them. Yet for many reasons I do not 
think that the choice of judges should 
be left to the legal profession. Ex- 
perience teaches what reason would lead 
one to expect, namely, that appointment 
by the Executive during good behavior 
or for long terms avoids most of the 
dangers of popular election and tends 
to elevate the bench and thereby serve 
the public. Especially is this true where 
the Executive, before making his choice, 
is willing to draw on the knowledge and 
information concerning candidates that 
the Bar is always willing to agree to 
supply. 

But whether it be by election or 
whether it be by appointment, let me end 
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where I began with the declaration that 
in choosing men for judicial office the 
best are none too good. 


The Cleveland Plan 


In Cleveland a Committee of the Bar 
Association recently formulated a_ plan 
in a report, built upon a previous report 
in 1927. The revised plan provides for 
the appointment of all judges by the 
Governor with the consent of the Senate. 
Tenure, is to be six years when each in- 
cumbent’s name will be submitted to the 
voters, without competition. This is the 
Federal plan with the addition of the 
plan recommended by the Commonwealth 
Club of California and the Louisiana State 
Bar, and written into the proposed Georgia 
Constitution. 

Another feature is that requiring the 
Governor, before appointing, to receive 
from an advisory judiciary committee not 
more than five nominations for each place. 
The Governor is not limited to the recom- 
mendations of the Council but would be 
expected to receive great assistance and 
be enabled to escape political pressure. 


The Council is to be composed of the 
Chief Justice, one Appellate Court judge, 
one judge each in common pleas, probate 
and other courts of record, and three prac- 
ticing lawyers. 


The details of the plan are printed at 
length in the Journal of the American Judi- 
cature Society for June. 


New York State Bar Action 


A special committee of the New York 
State Bar Association was appointed in 
1932 to consider changes in the existing 
method of selecting judges in that state. 


Majority and minority reports were made 
by this committee. The minority report 
was adopted by the State Bar Association 
at its 1933 meeting. 


The Committee was composed of dis- 
tinguished members of the New York Bar, 
including Frederick R. Coudert, Chairman ; 
Charles E. Hughes, Jr., Charles C. Bur- 
lingham, Jackson A. Dykman, and eight 
others. 


The majority Committee report, signed 
by nine of the tweive members, including 
all of the members from the large cities, 
says in part: 


The indignation aroused in the Dis- 
tricts comprising the City of New York 
has caused public attention to be focused 
upon the Bench, and it has become im- 
perative that at this time the Bar should 
express itself upon the question whether 
the interests of the administration of 
justice do not demand a change in the 
method of selecting judicial officers to 
the end that criticism and distrust of 
the courts, based on a widespread be- 
lief that judicial office has become a 
prize to be doled out at the will of 
Party bosses, may be terminated. 


The majority of your Committee is 
of opinion that a return to the appoint- 
ive method of selecting justices of the 
Supreme Court and judges of the Court 
of Appeals is desirable. Several mem- 
bers of the majority state that in their 
own districts the elective system has not 
developed the evils which are so mani- 
fest in the City of New York, but 
recognizing that the Supreme Court is 
one and that anything which affects the 
prestige of this Court or lessens the es- 
teem in which it is held in one part of 
the State has a deleterious effect through- 
out the whole State, and feeling also 
that only by a change in the method of 
selection can the evils which have grown 
up in New York City be eliminated, they 
have concurred in the conclusion which 
the majority has reached. 


Your Committee believes that the ideal 
method of selecting judges is by ap 
pointment by a conscientious and dis 
criminating appointing power. The jw 
dicial office differs from other offices be- 
cause the judicial function is not affected 
by party principles nor party affiliations 
and the judge should be selected solely 
for his individual qualifications. 
Designation by party convention, election 
by partisan campaigns in which the fight 
is made by party workers for party 
reasons, even at its best, tends to make 
the judgeship a reward for political ac- 
tivity. 


The Minority Report 


The report of minority of the Commit 
tee, which was adopted, was signed by 
three of the twelve members of the special 
committee. It is significant that these 
three were from towns outside the great 
cities of New York. State. 
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Wilful Misconduct in Automobile Cases 


New Law Construed in Two Important Decisions 


By Mark A. Hall, of the Los Angeles Bar 


HAT CONSTITUTES wilful mis- 
conduct in a guest case receives ex- 
tended attention in Howard v. Howard, 
73 C. A. D. 851, decided May 19, 1933. 
The guest was a younger brother of the 
driver, who was hurrying to attend a dance. 
They were driving on a paved highway 
during a rain. The younger brother told 
the driver he was going too fast for such a 
wet pavement, and the driver responded 
that he was in a hurry. There was a 
slight curve in the highway. The driver 
saw ahead of him an oncoming automobile 
which appeared to be in the center of the 
road. He kept thinking the other car would 
get over, but when he finally saw that it 
was not doing so, swerved to his right. 
His car skidded off the pavement and 
turned over, causing his younger brother to 
sustain injuries from which he later died. 


The boy’s mother sued the older son for 
damages for the younger boy’s death, com- 
plaining that the older son was guilty of 
wilful misconduct under Section 14134 of 
the California Vehicle Act; her contention 
being that the defendant, having full knowl- 
edge of the wet and slippery condition of 
the pavement, and that the curve in the 
road would require him to change the 
direction of his car, and’ also knowing 
that in making such change of direction the 
wheels of the automobile would skid and 
cause him to lose control of the machine, 
wilfully continued at a high speed, and 
increased his speed, on the slippery pave- 
ment, at a curve, and thereby caused the 
automobile to skid and get out of control. 


Gross Negligence 
As the court points out, the Legislature 
in 1929 eliminated ordinary negligence as 
a basis for recovery in guest cases; this 
made it from 1929 to 1931, 
for a guest to show gross negligence, wilful 


necessary, 


misconduct, or intoxication on the part of 
his host. And in 1931 the Legislature 


also eliminated gross negligence as a basis 
for recovery in guest cases; making it 
necessary, from 1931 onward, for the guest 
to prove either intoxication or wilful mis- 
conduct on the part of his host. 

Gross negligence is defined as “an en- 
tire failure to exercise care, or the exer- 
cise of so slight a degree of care” as to 
manifest indifference. And _ negligence, 
whether ordinary or gross, involves merely 
negative elements—absence of due care. 
But wilful misconduct means “something 
different from and more than negligence, 
however gross”; it involves positive ele- 
ments of intentional wrong-doing. 

“While the line between gross _ negli- 
gence and wilful misconduct may not al- 
ways be easy to draw, a distinction ap- 
pears from the definition given, in that 
gross negligence is merely such a lack of 


care as may be presumed to indicate a 
passive and indifferent attitude toward re- 
sults, while wilful misconduct involves a 
more, positive intent actually to harm an- 
other, or to do an act with a positive, ac- 
tive, and absolute disregard of its conse- 
quences.” 


Actual Intent 


The word “wilful” implies an intent; 
and the intention in “wilful misconduct” 
relates to the misconduct, not merely to the 
fact that some act was intentionally done. 
In other words, it does not relate to a 
mere situation where an act is intentionally 
done and the act unexpectedly or un- 
towardly results in an injury because of 
the negligent manner in which the act is 
performed. 

More Recent Case 

The same question arose in Walker v. 
Bacon, 73 C. A. D. 1230, decided June 16, 
1933. 

The main opinion in Walker v. Bacon is 
to the same general effect as that in How- 
ard v. Howard. 
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(Continued from page 5.) 


thereof. A failure to deliver such copy 
to a defendant entitles him to a continu- 
ance of his trial to a time at least ten days 
after his receipt of the transcript. The 
county clerk is prohibited from exhibiting 
the transcript or divulging its contents to 
any person other than the district attorney 
until after the defendant is in custody. 
Section 869 has been amended to provide 
that transcripts of testimony at prelimin- 
ary examinations shall be delivered by the 
reporter to the county clerk who shall de- 
liver the original to the district attorney 
and a copy to each defendant at least five 
days before trial or upon earlier demand by 
him. 

Section 1017 is amended to provide that 
the plea of the defendant shall not be 
taken down in shorthand by the official 
reporter unless so ordered by the court. 
This amendment may work to the disad- 
vantage of defendants who enter special 
pleas such as former jeopardy which the 
law (Sec. 1017) requires shall be made 
orally and in substantially the form pre- 
scribed by statute, the law also providing 
that a failure to substantially follow the 
statute renders the plea of no _ effect. 
Naturally where the plea is not taken down 
by the reporter it may be difficult to es- 
tablish that it was properly entered. The 
writer suggests that, where special pleas 
are interposed, a written copy be filed with 
the clerk. 


Alienists’ Fees 


The provision of section 1027 that the 
alienists appointed by court where a plea 
of not guilty by reason of insanity is in- 
terposed shall be allowed just and reason- 
able fees has added to it the language “but 
in no event shall such fees exceed the sum 
of forty dollars per day in addition to 
actual travelling expenses.” While the 
amendment does not say that the fees of 
each expert shall be so limited such must 
be its intent and it will no doubt be so con- 
strued. 

Several worthy changes are made in 
section 1089 relating to alternate jurors, 
one of which is that the court is no longer 
limited as to the number of alternates who 
may be empanelled. Experience has shown 
that in cases of long duration and when 
disease is prevalent two alternates were not 
sufficient and, with the further amendment 
hereinafter noted, a further reason for in- 


creasing the number of alternates arises, 
Another change is that hereafter, upon 
final submission of the case, the alternates 
are not discharged but are kept in the cus- 
tody of the sheriff until after the discharge 
of the jurors to whom the case was sub- 
mitted. Under the old law alternates could 


be substituted only before submission of | 


the case and then only if one of the orig- 


inal jurors should die or become too ill to} 


serve. Under the new law an alternate may 
be substituted after as well as before sub- 
mission of the cases and to the grounds 
of substitution, death or illness, is added 


“or if a juror requests a discharge and good; 
The quoted ad-| 


cause appears therefor.” 
dition will cover cases where a juror, 
after being empanelled, discovers good 
cause why he can not be entirely impartial. 


That portion of the amendment requiring| 
the jurors request could well have been) 


omitted since, when good cause for the sub- 
stitution of an alternate arises, it should 
not require the original juror’s request. 
For example, should serious doubt arise as 
to a juror’s misconduct, he should be ex- 
cused but in such case one can hardly ex- 
pect that he would request his discharge. 


New Trial Motion 


An additional ground for a motion fort 
a new trial has been added to section 
1181, viz., misconduct of the district at- 
torney. Heretofore, regardless of such con- 
duct amounting to prejudicial error, the 
trial court had no power to grant a neW 
trial and the only remedy of the defense 
was by an appeal, causing not only ex 
pense and delay but subjecting the trial 
court to a reversal for an error not its 


own and for which no remedy in the trial 


court was provided. 


The so-called indeterminate sentence law} 


has had several changes. One is the ad 
dition of a provision that where a person 


is convicted at one trial of more than one} 


felony and consecutive sentences are im 
posed the minimum term of imprisonment 
cannot exceed ten years. Also no prisonef 
confined in or under sentence to a stale 
prison who is convicted of an escape of 
attempt to escape from the prison or guards 
may be paroled until he has served at least 
two years after he has been returned 10 
the prison after such conviction and prison 
ers under life sentence may not be paroled 
until they have served at least seven years. 
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; Probation which could not have been brought under 
“aan 3y the addition of section 1203a the the old law because the spouse of the of- 
Te vexed question as to the power of inferior fender was an indispensable witness. 
the clk! courts to grant probation is settled. The Justice Courts 
ischarge | NCW Section gives to such courts virtually Section 1425 relating to the jurisdiction 
ras sub- | “te Same Powers and prescribes practically oF justices of the peace is again amended. 


the same procedure as that applicable to 
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. juror, | 1425 relating to inferior courts has been consent the time for hearing an application 
s good) similarly amended. for probation may be extended for ninety 
npartial.) Section 1322 relating to the competency days additional. 

equiring| of a hushand or wife as a witness has ad- Section 1491 relating to bail on habeas 
ve been! ded the provision making the spouse a com- corpus is modified so that the judge before 


the sub-y petent witness for any crime committed whom a person committed on a criminal 
- should before as well as after marriage and also charge may be brought on habeas corpus 
request. in cases of criminal violence upon one of cannot admit the prisoner to bail where 
arise asptheir children. This amendment deprives the offense charged is a crime of violence 
| be ex-P defendants of the protection heretofore or committed with a deadly weapon or 
rdly ex-| afforded by their marrying the injured involving the forcible taking or destruction 
harge. | party before trial and makes possible many of property of another. In other cases 
}prosecutions for crimes against children bail must be set. 
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1933 SUPPLEMENT 
to 
BALLANTINE’S 


CALIFORNIA 
CORPORATION LAWS 


The Standard Authority by 
HENRY WINTHROP BALLANTINE 


and 
GRAHAM L. STERLING, JR. 
WwW 
THE BOOK WILL CONTAIN: 
. Full text of the Amendments of the General Corporation Law, 


1933. 


. Comments and Annotations Upon the Sections Amended and 
Appealed. 


. Full Text of the Amendments of the Corporate Securities Act, 
1933. 


. Comments Upon the Changes Made. 
. A General Survey of the Federal Securities Act, 1933. 


. Analysis of the Amendments of the Bank and Corporation 
Franchise Tax Act by the Draftsmen of the Revision. 


. New Corporate Forms—Annotated. 
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